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Primer on Chapter 11
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Duties of the Debtor in Possession
Duties of Debtor’s counsel
Plan Confirmation

Quick Review: Part I of the Program
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Subchapter V is still a Chapter 11
Consensual vs. Non-Consensual Plans
The Role of the Subchapter V Trustee
The Subchapter V Plan
Plan Performance and Administration

Paycheck Protection Plan
Flexibility Act of 2020
u

Maturity date extended from 2 to 5 years

u

Effective date –applies to prior approved and subsequent loans

u

Period covered extended from 6/30/20 to 12/31/20

u

Origination of covered loan extended from 8 to 24 weeks after origination or
12/31/20

u

Interest rate at 1% remains the same

Additions to PPP (part. 1 of 3)
(7) EXEMPTION BASED ON EMPLOYEE AVAILABILITY.—During the period beginning
on February 15, 2020, and ending on December 31, 2020, the amount of loan
forgiveness under this section shall be determined without regard to a
proportional reduction in the number of full-time equivalent employees if an
eligible recipient, in good faith—
‘‘(A) is able to document— ‘‘(i) an inability to rehire individuals who were
employees of the eligible recipient on February 15, 2020; and ‘‘(ii) an inability to
hire similarly qualified employees for unfilled positions on or before December
31, 2020; or
‘‘(B) is able to document an inability to return to the same level of business
activity as such business was operating at before February 15, 2020, due to
compliance with requirements established or guidance issued by the Secretary of
Health and Human Services, the Director of the Centers for Disease Control and
Prevention, or the Occupational Safety and Health Administration during the
period beginning on March 1, 2020, and ending December 31, 2020, related to
the maintenance of standards for sanitation, social distancing, or any other
worker or customer safety requirement related to COVID–19.

Additions to PPP (part 2 of 3)
‘‘(8) LIMITATION ON FORGIVENESS.—To receive loan forgiveness under this section, an
eligible recipient shall use at least 60 percent of the covered loan amount for payroll
costs, and may use up to 40 percent of such amount for any payment of interest on
any covered mortgage obligation (which shall not include any prepayment of or
payment of principal on a covered mortgage obligation), any payment on any
covered rent obligation, or any covered utility payment.’’; and (3) by adding at the
end the following new subsection:
‘‘(l) APPLICATION TO CERTAIN ELIGIBLE RECIPIENTS.—An eligible recipient that
received a covered loan before the date of enactment of this subsection may elect
for the covered period applicable to such covered loan to end on the date that is 8
weeks after the date of the origination of such covered loan.’’.
(c) EXTENSION OF DEFERRAL PERIOD.—Section 7(a)(36)(M) of the Small Business Act
(15 U.S.C. 636(a)(36)(M)) is amended—
(1) in clause (ii)(II), by striking ‘‘for a period of not less months, including payment
of principal, interest, and fees, and not more than 1 year.’’ and inserting the
following: ‘‘, including payment of principal, interest, and fees, until the date on
which the amount of forgiveness determined under section 1106 of the CARES Act is
remitted to the lender.’’;

Additions to PPP (part 3 of 3)
(2) in clause (iii), by striking ‘‘for a period of not less than 6 months, including
payment of principal, interest, and fees, and not more than 1 year.’’ and inserting
the following: ‘‘, including payment of principal, interest, and fees, until the date
on which the amount of forgiveness determined under section 1106 of the CARES
Act is remitted to the lender.’’; and
(3) by adding at the end the following new clause:
‘‘(v) RULE OF CONSTRUCTION.—If an eligible recipient fails to apply for forgiveness
of a covered loan within 10 months after the last day of the covered period defined
in section 1106(a) of the CARES Act, such eligible recipient shall make payments of
principal, interest, and fees on such covered loan beginning on the day that is not
earlier than the date that is 10 months after the last day of such covered period.’’.
(d) EFFECTIVE DATE; APPLICABILITY.—The amendments made by this section shall
be effective as if included in the CARES Act (Public Law 116–136) and shall apply to
any loan made pursuant to section 7(a)(36) of the Small Business Act (15 U.S.C.
636(a)(36)) or section 1109 of the CARES Act.

How the HAVEN Act Impacts Bankruptcy Cases
u

The Honoring American Veterans in Extreme Need Act of 2019 (the “HAVEN Act”) was
signed into law on August 23, 2019 and went into effect immediately.

u

For purposes of the Means Test, the HAVEN Act excludes the following types of military
and U.S. Veteran payments from the Currently Monthly Income (CMI) calculation:

u

u

Disability (permanent and temporary) and death benefits;

u

Monthly compensation for catastrophic injuries or illnesses;

u

Any combat-related special compensation;

u

Disability severance pay;

u

Any payments to a survivor in connection with the death of a member of the uniformed
services;

u

Disability-related military retired pay

Practical Implications
u

Do not include the above payments on page 2 of official Form 122 A-1, paragraph 9
(See next slide)

How the HAVEN Act Impacts Bankruptcy Cases (D)

Discussion Points
u

The Subchapter V Plan
u

u

Plan Requirements (1190(1) & most provisions of 1129(a))
u

A brief history of the business operations of the debtor;

u

A liquidation analysis; and

u

Projections with respect to the ability of the debtor to make payments under the proposed plan of
reorganization.

u

Conversion, the Trustee’s role and the best interests of the creditors.

u

Cramdown of non-purchase money lenders on primary residence possible for individual cases if
loan was “used primarily in connection with the small business of the debtor”. (1190(3))

No absolute priority rule—how will unsecured creditors be protected?
u

Liquidation test discussion

u

The determination of disposable income discussion

u

It’s not clear other than equity and fairness and the liquidation test what distinguishes a 3 year
plan from a 5 year plan.

u

Benefits of Consensual vs. Non-consensual Plans

Hypothetical:
What if the business owner has missed three lease payments and, after going in circles and trying to be
patient, the landlord has finally had to issue a 3-day notice and the UD has been filed?
u

u

Understanding commercial Lease Termination in California and the potential for lease Reinstatement (In re:
Windmill Farms; CCP 1174 and 1179)
u

1174: lease is terminated at least by the time of the UD, but probably the expiration of the 3 day notice (assuming valid
3 day notice + termination clause in the lease)

u

1179: The right to equitable reinstatement “full payment of rent due, or full performance of conditions or covenants
stipulated, so far as the same is practicable, be made.

u

https://socal.law/how-commercial-residential-tenants-can-save-their-lease-post-covid-19/

Re-primer on Lease Assumption of Commercial Leases
u

Lease Assumption / Rejection (120 days with limited rights of extension)

u

Assumption requires full payment of post petition payments that came due.

u

Lease Assumption / Cure vs. Lease Rejection

u

In order to assume the lease, the debtor must cure any defaults or provide assurance that it will promptly do so.
§365(b)(1)(A).

u

Working with your landlord to discharge unsecured loans to save the business

u

Personal Guarantees

Hypothetical:
What if struggling restaurant due to Covid and they’ve only returned to 50%
capacity due to capacity restrictions? How does that affect feasibility and
payments?
u

1191(d) Disposable income =
u

income that is received by the debtor and that is not reasonably necessary to be
expended—

u

(1)for—

u

u

u

(A)the maintenance or support of the debtor or a dependent of the debtor; or

u

(B)a domestic support obligation that first becomes payable after the date of the filing of the
petition; or

(2)for the payment of expenditures necessary for the continuation, preservation, or
operation of the business of the debtor.

Still, must evaluate feasibility of the plan of reorganization (e.g. ability to pay
operating expenses going forward and make all plan payments), survive liquidation
analysis, and be “fair and equitable” to secured creditors (which is different than
the “fair and equitable” formula for unsecured creditors defined above)

Other Considerations:
u

Checklist - Debtor Side
q

Lease Review / Review loan documents

q

Advise insiders to seek independent counsel for taxes and other business related
matters.

q

Contact critical vendors and customers

q

Negotiate rent reduction or holiday with your lessor(s)

q

Work with your bank toward forbearance

q

Evaluate Sale Options vs. restructuring options vs. dissolution/liquidation

Other Considerations
u

u

Checklist - Landlord
q

Understand lease default provisions

q

Understand the market for your property post Covid-19

q

Understand your client’s rights in Bankruptcy

q

Evaluate the strength of personal guarantees

Checklist – Lenders
q

Have processes in place for loan modification and workouts

q

Be prepared to contest the Debtor’s cramdown of your claim e.g. interest rate to be
applied (Till v. SCS Credit Corp., 541 U.S. 465 (2004) is not necessarily applicable)

q

Evaluate personal guarantees and strength of collateral

q

Evaluate performance bonds / insurance options

Other Considerations (Time Permitting)
u

How do you value small businesses for the purpose of the liquidation
test? (Going concern vs. liquidation vs. market analysis, business
valuation expert?)

u

How do you get paid in Subchapter V? How do administrative claims
get paid?

u

How do you evaluate a case (cash collateral)?
u

Individual Cases vs. Business Cases?

u

What kind of retainer should you take?

